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Abstract 

Building on the work of the Office for Democratic Institutions and Human Rights of the 
Organization for Security and Cooperation in Europe (OSCE-/ODIHR), the Inter-
Parliamentary Union (IPU), the European Commission (EC) and many others, The 
Carter Center and other election observer organizations have been collaborating for 
several years on an initiative aimed at identifying existing obligations for democratic 
elections in Public International Law (PIL), and linking these obligations to criteria for 
assessing electoral processes.  This paper provides an overview of the framework that 
has been developed through these efforts, and argues that it provides an approach for 
election observation that is more transparent, more objective, and more acceptable to 
host countries because it is based on states’ acknowledged international legal 
commitments.  In addition, the authors argue that this approach provides a solid 
foundation for building broad consensus on what constitutes ‘international standards for 
democratic elections,’ an often-used term for which there still is no single commonly 
accepted definition. 
 
Keywords:  election observation; public international law; election standards; human rights; 
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Introduction and background2 
In the last 50 years, and especially since the end of the Cold War, the challenges of 
democratization and democratic elections have been a central focus of international 
affairs.  On the one hand, there is now broad consensus that genuine democratic elections 
are essential for establishing the legitimate authority of governments and for allowing 
citizens to hold their governments accountable.  On the other hand, the empirical record 
reveals an uneven pattern of democratic development around the globe, with many 
countries making only marginal progress.   

At the same time, the practice of international election observation has grown, with a 
proliferation of observation organizations and the gradual emergence of a professional 
community of election observers.  While these groups generally use compatible 
approaches —many refer to ‘international standards’ in their work—there is no single 
common set of internationally accepted standards for assessing elections. 3 

In recent years, however, there has been important progress in building the basis for 
common standards, with contributions from a range of separate but related perspectives.  
First, a large and growing body of literature has evolved regarding the concept of 
democracy and its key dimensions, and attempts to develop measures of the quality of 
democracy.4  These writings provide a wealth of theoretical approaches, all of which 
include elections as a key element of the broader concept of democracy, but also reflect 
an unfinished debate about how to establish the definitional boundaries of a concept as 
complex and multifaceted as democracy. 

A second area of research and writing concentrates more narrowly on elections 
and/or election observation, including critical analyses of election observation as well as 
several pieces on observation methods and assessment criteria.5  Collectively, these 
works offer useful critiques of the work of observers, helping to identify the key 
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challenges facing the field—in particular the need for continued improvement of 
observation methodologies and the articulation of clear, common standards for assessing 
elections.  

Finally, a third group of writings include work on Public International Law (PIL), 
particularly international human rights law, and its connection to democratic elections.  
Several scholars in this group have introduced arguments in favour of PIL approaches to 
election observation.6  At the same time, publications by a number of major election 
observer organizations have made critically important advances in this regard, 
demonstrating a growing focus on utilizing observation methods that reference PIL 
and/or international human rights.7    

While the authors of this article draw insights from all of the above, the last group 
are especially important, in that they include rough outlines for PIL approaches to 
election observation and provide a foundation for the framework articulated in this paper 
and in related efforts by The Carter Center and other election observation organizations.   
  In spite of the accumulation of work in this direction, election observer groups 
have not developed a comprehensive observation framework based on PIL.  Several 
factors help to explain this:  First, since much of the election observation community 
looks at the electoral process from the perspective of election administration, most 
election observation experts are not deeply familiar with PIL and are uncertain about its 
practical use in observation.  Second, there remains a critical lack of communication 
between the democracy and elections community and the broader human rights 
community, such that the overlap in their agendas is not fully recognized.  Third, the task 
of building a detailed framework of PIL related to the electoral process is challenging, 
time-consuming, and tedious. 

Why develop standards now? 
Recognizing problems arising from the lack of common standards for assessing elections, 
major international observation organizations have gradually begun to address these key 
challenges.  In October 2005, following several years of consultations, 22 organizations 
met at the United Nations to endorse the Declaration of Principles for International 
Election Observation and the Code of Conduct for Election Observers.8   

The endorsement of these documents was an important step in the 
professionalization of election observation, and helped catalyze the emergence of a global 
community of international election observation practitioners that meets regularly.  The 
Declaration and Code are now widely recognized by endorsers not only as providing 
guidelines for professional international observation, but also as foundational documents 
for a process of collective information-sharing and problem-solving.   

Through the participatory development of the Declaration, observer groups 
established a common definition of international election observation.   In addition, the 
Declaration provides broad guidelines regarding the parameters of credible election 
observation missions, such as the size, duration and scope of the missions. It also  
delineates key conditions required for observation mission to be meaningful, including 
host country guarantees to provide access to key persons and electoral information, 
freedom of movement, and for observers to issue public statements on their findings.  The 
accompanying Code of Conduct outlines standards of professional conduct for individual 
observers and includes a pledge that observers must sign before embarking on a mission.   
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Although the Declaration of Principles lays out general standards for professional 
election observation, it does not attempt to establish a common understanding of 
‘international standards’ nor to define ‘genuine democratic elections.’  Many of the 
endorsing organizations, especially those connected to intergovernmental organizations, 
were uncomfortable with having the Declaration address issues regarding ‘election 
standards’ or assessment criteria since such references raise sensitive questions about the 
nature of democratic legitimacy and matters of sovereignty.  As a result, the Declaration 
endorsers limited their focus to agreeing on general principles for observation 

Despite these concerns, the endorsers did agree on the need to harmonize their 
methodologies.  And, in the last several annual meetings of Declaration endorsers the 
issue of observation methods and assessment criteria has been a major agenda item.   

Identifying obligations for democratic elections  
This paper summarizes an initiative aimed at identifying existing obligations in public 
international law (PIL) for democratic elections as part of an analytical framework for 
assessing electoral processes.  In addition, it argues that this framework offers a 
foundation for fostering consensus among international observers on a common set of 
criteria.  The lack of a common set of standards has opened the door to criticisms – 
generally unfounded – that observer groups have ‘double standards,’ or that their 
methods lack integrity.  Developing common standards based on transparent and 
objective criteria rooted in PIL would help observer groups maintain high professional 
standards of impartiality, integrity and transparency, and should strengthen their ability to 
play key roles in supporting genuine democratization. 

The following sections outline the rationale for using PIL as the basis for 
assessing elections, and then summarize the relevant PIL obligations and link them to the 
main constituent parts of the electoral process, creating a framework of obligations for 
democratic elections that can be used for election assessment.  This is followed by a 
section on practical tools that can be used by election observation missions to use this 
framework for assessment.  The final section discusses some key challenges, and 
suggests next steps in building consensus on election standards.  

Why public international law? 
Public international law provides a sound foundation for such standards for several 
reasons.  First, PIL creates a framework for democratic election standards that is based on 
obligations in international and regional treaties and instruments to which State Parties 
have already voluntarily committed, as well as on international customary law (as 
evidenced by state practice).  That is, states have obligated themselves to standards of 
behaviour and respect for human rights through the signature and ratification of treaties 
and in some cases through membership in the community of states.  Because states are 
committed to upholding these obligations, PIL provides a recognized, objective, and 
transparent set of standards for assessing elections.   

Second, PIL develops over time.  As treaties, declarations and other instruments are 
signed, ratified or endorsed, the pool of obligations grows and evolves.  This means that 
PIL is not static, but is a living body of law that can respond to the changing needs of the 
international community, and the states themselves. 
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Third, standards based in PIL are prescriptive and point to goals that most states will 
not fully meet all the time. This helps move the discussion about democratic election 
standards away from one which characterizes some countries as established functioning 
democracies and others as somehow inferior, and towards a more positive perspective 
which recognizes that all democracies are inherently imperfect, requiring constant efforts 
to maintain and improve them.  In fact, many established democracies are unlikely to 
meet all of their PIL obligations regarding elections.   

Finally, and perhaps most importantly, PIL provides a credible and objective 
foundation for fostering dialogue on election standards among international election 
observation organizations, because PIL obligations are in most cases applicable to all 
nations. 

What public international Law? 

 
Public international law, particularly the International Covenant on Civil and Political 
Rights (ICCPR) and subsequent international and regional treaties,9 clearly establishes an 
obligation for states to hold genuine elections.  Article 25 of the ICCPR states: 
 

‘Every citizen shall have the right and the opportunity, without any of the distinctions 
mentioned in article 2 and without unreasonable restrictions: 

a) To take part in the conduct of public affairs, directly or through freely chosen 
representatives; 

b) To vote and to be elected at genuine periodic elections which shall be by 
universal and equal suffrage and shall be held by secret ballot, guaranteeing the free 
expression of the will of the voters; 

c) To have access, on general terms of equality, to public service in his country.’ 
 
This obligation, along with a handful of other obligations such as freedom of 

expression, freedom of assembly and association, and freedom of movement, has been 
used by election observer groups as the basis for their election assessments and 
observation missions for many years.   

  However, these obligations, as established in the core international legal 
instruments, are stated in general terms that do not provide enough detail to allow clear 
and consistent assessment.  While they afford flexibility regarding how elections should 
be implemented, they pose a challenge for election observers faced with the task of 
assessing whether electoral processes adequately satisfy the international obligations. 

In order to provide greater detail and context about critical obligations and how they 
should be interpreted in electoral processes, The Carter Center and its partners have 
compiled a large set of documentary sources that goes beyond the core international and 
regional legal instruments commonly used as the basis of election standards.  When this 
full range of documentary sources of PIL is referenced, it provides substantial additional 
guidance on how to understand obligations found in high-level instruments. 

Relying on a commonly used starting point in identifying and selecting appropriate 
sources of PIL obligations, we have looked to Art. 38 of the Statute of the International 
Court of Justice, which reads:  

 
 ‘The Court, whose function is to decide in accordance with international law such 
disputes as are submitted to it, shall apply: 
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a) International conventions, whether general or particular, establishing rules expressly 
recognized by the contesting states; 

b) International custom, as evidence of a general practice accepted by law; 
c) The general principles of law recognized…by all nations; 
d) Subject to the provisions of Article 59, judicial decisions and the teaching of the most 

highly-qualified publicists of the various nations, as subsidiary means for the 
determination of the rules of law.’ 

 
On this basis, our sources of PIL obligations relevant to democratic elections include 

the following: 
Treaties - A treaty is an international agreement, generally concluded between two or 

more states in writing, and governed by international law.  Treaties may also be 
concluded between states and international organizations, and between international 
organizations.  Treaties may be called Conventions or Covenants or Protocols.10 

Treaties in force are binding upon the ratifying parties, and must be interpreted and 
performed by them in good faith.  In addition, the provisions of domestic law cannot be 
used as a justification for failure to meet treaty obligations.  While treaties do not directly 
bind third parties, their provisions may form the basis of customary international law 
obligations which are binding on third parties.  In general, in order to become part of 
customary international law, treaty provisions must be of a ‘fundamentally norm-creating 
character,’ be widely (but not necessarily universally) accepted, and be recognized as 
binding (opinio juris). 11 

Customary international law - Article 38 of the Statute of the International Court of 
Justice also identifies, ‘international custom’ as a source of law.  Whereas treaties, 
establish rules expressly recognized by states, custom as a source of law takes into 
account the practice of states in their relations with each other and in matters subject to 
international legal regulation.  State practice can thus become the basis of binding 
customary international law when it is followed consistently over time (the period of time 
can be relatively short), where it is widely followed (but not necessarily universally), and 
where there is evidence (which may be a matter of inference), that the practice is 
considered obligatory as a matter of law. 12  In considering whether a practice has become 
binding as a matter of general international law (and also whether a treaty-based norm 
has emerged to become generally binding, even on non-parties), evidence of states’ 
actions is particularly important. In this context, national legislation, national practices 
and administrative arrangements are relevant, together with judicial decisions.  

In addition, non-binding instruments such as declarations and resolutions, 
particularly when adopted in international forums with broad state participation, can 
confirm points of agreement between parties and be extremely influential in the creation 
of customary law, both in impacting state practice and demonstrating the acceptance of a 
practice as law.  Once accepted as customary international law, all states are bound unless 
they have expressed a valid objection to the norm, irrespective of any formal consent.  
The Universal Declaration of Human Rights, for example, was drafted and adopted as a 
non-binding instrument, but many of its provisions are now considered binding as a 
matter of customary international law.    

Included in the framework presented here are handbooks and manuals from 
observation organizations (both non-governmental and intergovernmental).  These 
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sources serve to both support the treaty and non-treaty obligations, and provide examples 
of state practice in the application of international legal obligations  

Interpretative Documents - The decisions of judicial bodies, such as the European 
Court of Human Rights, can provide general interpretations of the meaning of treaty 
obligations.  But, given the nature of judicial proceedings, such interpretations are closely 
linked to the facts of the case in question.  In some circumstances, treaty supervisory 
bodies such as the United Nations Human Rights Committee play a quasi-judicial role 
and hear individual cases. The Committee’s decisions (or ‘views’) inform the overall 
interpretation of the ICCPR. In addition, the Committee has adopted a number of 
‘General Comments,’ which lay out its interpretation of particular ICCPR provisions.  In 
the context of elections, the most important of these is General Comment 25. 

Taken together, this body of sources above provide a comprehensive picture of the 
range of existing obligations for democratic elections and how they can be met.  These 
include not only the rights and obligations commonly associated with democratic 
electoral processes (largely collective rights related to the conduct of elections) but also a 
series of individual human rights that must be fulfilled for elections to be considered 
democratic.   
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Based on a careful review of the full range of sources above, we have identified 22 
separate obligations in existing international law that relate to the democratic nature of 
elections.  Figure 1 shows these obligations arrayed in two separate boxes.  The box on 
the left, which includes the obligations to hold genuine and periodic democratic elections 
that express the will of the people, represents the overarching macro-level obligation of 
states to hold democratic elections.  The box on the right includes 19 other obligations 
that are essential to the fulfilment of the macro-level obligations. At the top are 
obligations which are instrumental, i.e., relate to essential means of fulfiling international 
human rights: that the state must take the steps necessary to ensure human rights; and that 
there be rule of law.  Below these are obligations related to the electoral process, or 
“process focused” rights, most of which come from Article 25 of the ICCPR.13  Below 
those are obligations relating to the protection of key individual rights and freedoms.  
Although many of these are general human rights obligations not specifically tied to the 
electoral process, they are an essential to ensure genuinely democratic electoral 
processes.  Short summaries of each obligation are presented below: 
 
Left Box:  The expression of the will of the people through genuine, periodic elections are 
unique obligations in the ICCPR. They do not articulate rights, but instead outline a 

Figure 1. – International Obligations for Democratic Elections 

 
States Must Take Necessary 

Steps to Ensure These Rights 
(ICCPR, Article 2) 

Universal Suffrage
(ICCPR; Article 25) 

Secret Ballot
(ICCPR; Article 25) 

Equal Suffrage
(ICCPR; Article 25) 

Prevention of Corruption  
(UNCAC) 

Right to a Fair and 
Public Hearing 

(ICCPR, Article 14) 

Equal Access,  
Public Service & 

Property 
(ICCPR, Article 25)

Freedom of Opinion 
& Expression  
(ICCPR, Article 19) 

Freedom of  
Assembly 

(ICCPR, Article 21) 

Equality under law & 
Absence of  

Discrimination 
(ICCPR, Arts. 2 & 26)

Freedom of  
Association 

(ICCPR, Article 22)  

Right to Security 
Of Person 

(ICCPR, Article 9) 

Freedom of 
Movement 

(ICCPR, Article 12) 

Right to be Elected* 
(ICCPR, Article 25) 

 

Right to Vote* 
(ICCPR, Article 25) 

Right to Participate 
in Public Affairs* 

(ICCPR, Article 25) 

 
 
 
Will of the 
People Shall be the  
Basis of Government 
(ICPPR, Article 25) 

 

Genuine and 
Period Elections  
(ICCPR, Article 25) 

Right to Remedy 
(ICCPR, Article 2(3) 

Access to 
Information 

(ICCPR, Article 19) 

Rule of Law 

* These rights are restricted to 
the citizen 
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political principle regarding the overarching macro-level obligation for democratic 
elections, which depends on the fulfilment of the array of obligations on the right-hand 
side. 

(1) The will of the people shall form the basis of the authority of government – This 
obligation was first established in Art. 21 of the Universal Declaration of Human 
Rights (UDHR) and was subsequently made legally binding in Art. 25 of the 
ICCPR.  It is fulfilled through genuine, periodic elections, by universal and equal 
suffrage held by secret ballot, but requires that an array of other fundamental 
rights are fulfilled. 

(2) Genuine elections14 – While the notion of genuine elections lies at the heart of 
democratic elections, the treaties provide little guidance about what constitutes a 
genuine election.  It is generally understood to mean elections which offer voters 
a real choice, and where other essential fundamental rights are fulfilled. 

(3) Periodic elections15 – This obligation was first established in the ICCPR and is 
generally understood to mean that elections must take place at reasonable 
intervals.  Any postponement of the election must be strictly required by the 
exigencies of the situation.16 

 
Right Box:  The obligations on the right relate to a series of process-focused rights, and 
individual rights and fundamental freedoms which are essential for a genuinely 
democratic election that reflects the will of the people. 

(4) The state must take necessary steps to ensure realization of rights – PIL requires 
states to take steps to ensure the effective realizations of the rights contained in 
the instruments.17  This obligation includes ensuring that the legal framework 
incorporates the international obligations in treaties and agreed to by states; that 
states regulate violations of human rights not only by states, but also by non-state 
actors and private individuals; that states educate the population and public 
officials on human rights; and that states remove barriers to the electoral process 
for those with specific difficulties (e.g., illiteracy, language barriers, disability, 
etc.)  All branches of the government and subsidiary state organs are responsible 
for protecting the rights of those within the state’s jurisdiction.   This obligation is 
essential to ensuring a political environment and legal framework where 
fundamental rights and freedoms are fulfilled and protected.  

(5) The rule of law – Implicit in the international human rights treaties and 
instruments is the obligation of the state to abide by the rule of law.  While not 
explicitly articulated as an obligation in the ICCPR, the rule of law is recognized 
as an essential condition for the fulfilment of human rights and representative 
democracy.18 

As UN Secretary General, Kofi Annan defined rule of law as ‘a principle of 
governance in which all persons, institutions and entities, public and private, 
including the state itself, are accountable to laws that are publicly promulgated, 
equally enforced and independently adjudicated, and which are consistent with 
international human rights norms and standards.  It requires, as well, measures to 
ensure adherence to the principles of supremacy of law, equality before the law, 
accountability to the law, fairness in the application of the law, separation of 



This is a preprint of an article whose final and definitive form has been published in the 
Democratization © 2010 copyright Taylor & Francis; Democratization is 

available online at: http://www.informaworld.com/smpp/content~db=all~content=a922099370~frm=titlelink 

 

 9

powers, participation in decision-making, legal certainty, avoidance of 
arbitrariness and procedural and legal transparency.’19 

(6) Universal suffrage – The obligation for universal suffrage appears in the ICCPR 
and other instruments,20 and requires that the state ensure that the broadest pool of 
voters be allowed to cast ballots.  It is a collective right exercised by individuals 
through the intrinsically linked rights to vote and to be elected.  Like the right to 
vote (below), universal suffrage may only be restricted on the basis of reasonable 
and objective criteria.     

(7) Equal suffrage – Similar to universal suffrage, equal suffrage is a collective right 
that requires that every voter be granted a vote of equal value to that of other 
voters.  When interpreted with lower level sources, we understand that equal 
suffrage and the ‘one person, one vote’ rule requires that duplicate voting be 
prohibited and that safeguards be put in place to diminish the potential for 
multiple voting and fraud. 21   

(8) Secret ballot22 – Voting must be by secret ballot so that ballots cannot be linked 
with voters who cast them.  The secrecy of the ballot must be maintained 
throughout the entire electoral process.    

(9) Prevention of corruption  – Recent anti-corruption instruments include important 
provisions that promote transparency in public processes by obligating states to 
regulate the behaviour of public officials and to take steps to ensure that public 
officials meet the highest standards of professionalism and do not participate in 
corrupt activities, and that there is transparency in recruitment and procurement 
practices.  Transparency is identified as a critical tool for preventing and 
combating corruption.  States are encouraged to promote campaign and political 
finance regulation and to promote public participation in decision making.23   

(10) Every citizen has the right to participate in public affairs – This obligation 
protects the ability of citizens to participate in the public affairs of their country,24 

for example by joining or supporting civil society organizations and/or serving as 
a domestic observer.   

(11) Every citizen has the right to vote – While universal suffrage establishes a 
collective right, every citizen has the individual right to vote.   Unlike most other 
rights in the ICCPR and other documents, this right is restricted to citizens, but is 
not absolute and may be limited based on objective and reasonable criteria, for 
example, minimum age, mental incapacity, or residency.  Examples of 
unreasonable limitations include those based on physical disability, literacy, 
education, political party membership, and excessive limitations on convicted 
criminals. 25   

(12) Every citizen has the right to be elected – The right to be elected may only be 
restricted based on objective and reasonable criteria, which include residency, 
age, mental incapacity, criminal conviction, conflicts of interest, minimum 
amount of support from potential voters, or a reasonable monetary fee. 26   

(13) Freedom of assembly - Similar to freedom of association, freedom of 
assembly is recognized as essential to democratic elections, especially as it relates 
to the ability of candidates and political parties to compete during the campaign 
period. The freedom of assembly may only be restricted under circumstances 
prescribed by law and necessary in a democratic society (e.g., if the restrictions 
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are in the interest of national security, public safety or for the protection of the 
rights of others.) 27 

(14) Freedom of association28 – Freedom of association is critical in the context of 
political parties and campaign activities, and includes the ability to freely 
establish political parties.  As with the freedom of assembly, the only legitimate 
restrictions on freedom of association are those that are prescribed by law and 
necessary in a democratic society. 

(15) Freedom of movement – Freedom of movement is essential during the 
electoral process, in particular for political parties and voters, but also for poll 
workers, and election observers.  Freedom of movement includes the ability to 
move around freely, as well as the ability for citizens who are abroad at the time 
of voter registration and voting, to return (where the law allows) to their country 
to participate in elections.  Any restriction of the right to freedom of movement 
must be proportionate to the interests that the restriction is intended to protect. 29   

(16) Equality before the law and absence of discrimination – Many treaties 
establish the right to equality before the law,30 while separately calling for 
absence of discrimination in the exercise of human rights and fundamental 
freedoms.31  The latter obligation is explicitly tied to the rights enshrined in Art. 
25 of the ICCPR, but is also applicable to all the obligations in the covenant.   

Not only are states obligated not to discriminate on the basis of race, colour, 
sex, language, religion, political or other opinion, national or social origin, 
property, birth or other status, they are separately obligated to ensure equality for 
everyone before the law.  This has been interpreted to mean that states cannot 
discriminate in the performance of public functions.32  In addition, some treaties 
require states to take special temporary measures to ensure the de facto equality of 
men and women;33 to advance certain racial or ethnic groups; and in some cases 
to promote equality for groups that have been victims of previous 
discrimination.34  Political parties, as instruments for the expression of the 
individual rights to vote and be elected, should also embrace the principles of 
equality, particularly equality between the sexes.35 

(17) Equal access to public service – Equal access to public service has two 
principal definitions in public international law.  First, it is interpreted to mean 
that all citizens should have equal access to public service positions.  The second 
definition, found most explicitly in ICERD, relates not only access to public 
service positions, but also access to public services and places ‘intended for use 
by the general public.’ 36   

(18) Freedom of opinion and expression – Everyone has the right to freedom of 
expression.37 Free communication of information and ideas between voters and 
candidates is essential during the electoral process, and extends to the right to 
make monetary contributions to political candidates or parties.   

While the right to freedom of expression is not absolute, it may only be 
restricted under circumstances prescribed by law, and necessary in a democratic 
society, e.g., in the interests of national security, territorial integrity, public safety 
or for the protection of the rights and reputations of others38 (although those in the 
public eye are not guaranteed the same level of protection).39  Freedom of 
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expression also protects the right to communicate freely with international bodies 
regarding human rights issues.40 

(19) Access to information – Closely related to the right to freedom of opinion and 
expression, is the right of access to information.  Everyone has the right to seek 
and receive public information.41  While an important right itself, it is also a 
critical means of ensuring transparency and accountability throughout the 
electoral process.  Taken together with the state’s obligation to take necessary 
steps to ensure rights and with the transparency related elements of the obligation 
to prevent corruption, access to information can form the basis of a strong 
obligation for transparency in the electoral process. 

(20) Right to security of the person – The right to security of the person includes 
not only protection from arbitrary arrest, detention and exile,42 but in the context 
of the electoral process, includes the protection of voters, candidates and their 
agents, poll workers, and domestic and international observers from interference, 
coercion or intimidation.43  In this sense, security of the person includes not only 
the protection of the physical person, but also protection of their mental state. 

(21) Right to an effective remedy – International law requires that an effective and 
timely remedy by a competent administrative, legislative or judicial authority be 
available for all violations of human rights included in the instruments.44  This 
includes investigation of alleged violations, cessation of those violations if they 
are on-going, and that the state taking steps to prevent their recurrence.45  Like 
‘absence of discrimination,’ any consideration of rights for democratic elections 
should also include consideration of the degree to which citizens are granted the 
right to an effective remedy for the violation of those rights.  One such remedy 
may be a fair and public hearing (below). 

(22) Right to a fair and public hearing – Everyone has the right to a fair and public 
hearing in the determination of their rights in a suite at law.46 This right includes 
the ability to have your case heard publicly and expeditiously47 by an impartial 
tribunal,48 to have equal access to the judicial proceedings and equality of arms.49   

Understanding the electoral process 
In order to systematically assess the degree to which an electoral process as a whole 

meets these obligations in international law, we divide the electoral process into it main 
constituent parts.  Our approach, which follows that of Guy Goodwin-Gill, the ACE 
network and other practitioners and academics,50 views the electoral process from the 
perspective of election observation missions, and recognizes that electoral processes are 
most usefully viewed in terms of a cycle of processes that unfold over a long period from 
one election to the next..  This representation of the electoral process suggests that 
observation missions must focus not just on election day, but rather on the entire process, 
including pre- and post-election periods.  To this end, observer groups deploy long-term 
observers months in advance of election day.   
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While others divide the electoral process into fewer or more parts, our framework 
(outlined in figure 2) includes the following ten:   
      (1)  Legal Framework – The legal framework includes the rules that regulate 

how and when the election will take place, and who will participate as voters, public 
officials or observers.  The legal framework must ensure that all aspects of the 
electoral process are consistent with the state’s human rights obligations. 
(2)  The Electoral System and Boundary Delimitation – The electoral system 
and boundary delimitation focus on how votes are converted into mandates and how 
constituencies are drawn.  Like the legal framework, they must be in line with a 
state’s human rights obligations.   
(3)  Election Management – Election management include issues largely 
related to the professional and impartial conduct of election activities by the election 
management body, as well as the structure and mandate of that body. 
(4)   The Media – This constituent part includes not only issues related to the 
rights of journalists, but the ability of political contestants to equitably access the 
media, and receive fair media coverage. 
(5)  Parties, Candidates and Campaigns – This wide-ranging constituent part 
includes campaign finance, the registration of candidates and political parties, and 
other aspects of the electoral process traditionally associated with campaigns and/or 
candidates and political parties.  
(6)  Voter Education – This includes voter education and voter information 
efforts provided by the state, political parties or civil society. 
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(7)   Voter Registration – This constituent part includes all aspects of the 
electoral process related to the voter registration, which is generally used to ensure 
that eligible voters are able to participate.   
(8)   Voting Operations – Voting operations refer to all election day operations 
and events, including aspects that facilitate voting operations such as the procurement 
of ballots or technology, establishing alternative means of voting, etc. 
(9)  Vote Counting – This includes the vote counting process at the end of 
election day, and all aggregation and tabulation processes through to the final 
announcement of results. 
(10) Electoral Dispute Resolution – Electoral dispute resolution is relevant 
throughout the electoral cycle, and includes any dispute resolution mechanism 
established to hear and adjudicate election related disputes. 

 

Linking the obligations to the parts of the election  
With both the broad range of electoral obligations and the parts of the electoral process 
defined as above, we now create a two-dimensional framework which shows the two 
together and helps establish which international obligations are relevant to the various 
constituent parts (see Figure 3).   Using this framework, election observers would 
determine which international obligations are involved in each part of the electoral 
process (indicated by check marks in Figure 4), and could use the corresponding PIL 
instruments as evidentiary sources to provide more detail about the obligations.  In effect, 
the obligations serve as the basis for election standards against which to assess the 
processes.     
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Figure 3 - Constituent Parts and their Relevant International Obligations
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Compendium of Obligations – As indicated above, each check mark in Figure 4 

represents a part of the electoral process where an international obligation is relevant, and 
hence where PIL sources are available to help elucidate a more precise meaning of the 
obligation.  In order to facilitate this work, The Carter Center and its partners have 
created a series of matrices to serve as a comprehensive reference guide on the 
obligations relevant to each constituent part of the electoral process (see, e.g., Figure 4.)  
The matrices include summary statements of obligations and state practice, followed by 
the full source quotes from the relevant PIL instruments, which add detail to the 
definition to the obligation and/or provide guidance on how that obligation might be 
interpreted or applied.  The sources are colour-coded on the right hand side based on the 
relative strength of the source according to the hierarchy outlined by Article 38 and 
described above.   
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For example, the matrix in Figure 4 shows the summary statements and source 
quotes for the cell corresponding to the obligation for universal suffrage in the voting 
operations part of the electoral process.  The matrix indicates that the obligation of 
universal suffrage (a collective right to vote) requires that the broadest pool of voters be 
guaranteed their participatory rights.  However, the sources make clear that this right is 
not absolute; it can be restricted on the basis of reasonable and objective criteria that are 
established in advance of election day (e.g., a minimum age, residency, nationality, 
mental incapacity, and criminal conviction).  The additional sources (regarding good state 
practice) go further, suggesting ways in which the state could facilitate universal suffrage, 
e.g., by providing early voting, postal voting, voting from abroad, establishing polling 
places in hospitals and prisons, and making special provisions for military personnel.    

The obligations regarding ‘absence of discrimination’ and the ‘right to an effective 
remedy’ should be understood in conjunction with other obligations, in that these two 
serve as means to ensure the effective fulfilment of other obligations. Thus, for universal 
suffrage in the context of voting operations, PIL requires there be no discrimination in the 
fulfilment of universal suffrage, and there is an effective remedy for any violation of 
universal suffrage.   

The full compendium of obligations should serve as an important reference tool for 
observers, and is being constructed as an open source and “living” document that will be 
available for use by any interested organization, and will be regularly updated to reflect 
the new developments and sources in PIL.   Perhaps even more important, unlike prior 
work on elections and PIL, the compendium pulls together the full range of existing 
international obligations for democratic elections and provides concrete shape and 
definition to the obligations. 

Are there issues that PIL doesn’t cover?:  The role of best practice 
While PIL provides a great deal of guidance about state’s obligations and the rights and 
responsibilities of those within its jurisdiction, some parts of the electoral process have 
very few relevant obligations, e.g., campaign finance.  In such areas, election observers 
have only a few broad obligations from which to assess, and then must turn to best 
practice for  recommendations. 

Best practice in elections refers to techniques and practices recognized as the most 
effective means of implementing electoral processes that meet international 
commitments.  Although best practices do not constitute state obligations, they are good 
examples of how states may meet those obligations.  While there may be an array of best 
practices that allow a state to meet its obligations, observers can recommend one best 
practice over another as the most effective means.  

An example of best practice concerns the issue of public display of polling-station 
level election results. The public display of results is widely recognized as a good 
practice means of ensuring a transparent vote counting and tabulation processes.  While 
PIL does not specifically address this issue, there are relevant high level sources 
regarding states obligations to take steps to promote the right to be elected, to provide 
access to information, and to prevent corruption.  Combined, these obligations give 
observers a strong basis for recommending that the state follow the best practice of 
posting results at each polling station.  In some instances, failure to publicly post results 
could make it difficult for a state to fulfil its obligations of access to information etc., in 
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which case observers could recommend that the state fulfil these obligations in the future 
by following established best practice. 

Creating practical tools for assessment 

The analytical framework and compendium of obligations, above, also can be used to 
improve existing observation methods and checklist templates so that they more directly 
facilitate assessments against international obligations. 

Figure 5, again using the example of universal suffrage in the context of voting 
operations, shows the standard/obligation, as well as several dimensions or measures for 
the obligation, plus various indicator questions and the possible sources for data 
collection. 

 
Figure 5  - Universal Suffrage in the Context of Voting Operations 

 
Standard (based 

on PIL 
obligations) 

 
Measure 

 
Indicator/Checklist Question 

 
Data Source 

1. Universal 
suffrage 
requires that 
the broadest 
reasonable 
pool of voters 
be guaranteed 
participatory 
rights  

1a.  Broad 
participation in 
election day 
processes 

 How many people voted? 
 What percentage of eligible 

voters voted?  
 What percentage of registered 

voters? 

Short-term 
observers: 
 Polling 

station 
protocols 

 Information 
from 
electoral 
authority 

1b. State steps to 
promote 
participation 

 Were any limitations placed on 
people trying to vote?   

 Did the state take steps to prevent 
third parties from inhibiting 
voting? 

 On what basis was voting 
limited? 

 Were particular groups or 
supporters of a particular party 
prevented from voting? 

o Is so, who and why? 
 

Long and Short-
term observers: 
 Interviews 

with parties, 
voters, 
election 
authority 

 Direct 
observation 
 

2. Eligible voters 
should not be 
inhibited from 
participating in 
the electoral 
process 

2. Eligible voters 
participate freely in 
the electoral process 

 Were there procedures that 
inhibited voters from 
participating, such as: 

o Limited voting hours? 
o Inconveniently placed 

polling stations? 
o Literacy exams? 
o Burdensome 

documentation 
requirements? 

o Fees? 
 Was the opportunity to vote 

extended to those in hospitals/ 
prisons? 

Long and short-
term observers: 
 Legal 

analysis 
 Direct 

observation 
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A good obvious starting point for compiling these measures and indicators is to refer 

to the many handbooks and manuals used by The Carter Center and other election 
observer organizations.  While some measures may involve numerical grading, the full 
set of measures is not intended to be aggregated into an overall score for the electoral 
process as a whole. Rather, the measures will include a range of both qualitative and 
quantitative measures that can be compiled into a more comprehensive set of data and 
evidence against which to assess the standards established for each constituent part.   

The analysis of the various measures and indicators will necessarily involve some 
subjective judgments, and observers will be able to apply the assessment criteria taking 
into account the specific political context.   

Analysis of Data and Overall Assessments  -  To reach overall findings regarding an 
observed electoral process requires an assessment of the degree to which each constituent 
part has met the relevant obligations/standards, based on the evidence collected by the 
observer mission.  While there is little doubt that journalists will press hard for 
black/white conclusions that neatly sum up the electoral process in ‘bimodal terms’ such 
as ‘free and fair,’ the analytical framework and the practical tools outlined here should 
help observers avoid the pitfalls of oversimplified sound-byte conclusions.51   

With this approach, preliminary post-election statements of election observation 
missions can root the assessment criteria, related standards, as well as the overall findings 
in international legal obligations, and can include recommendations about how the state 
might better achieve their obligations in the future. In addition, final observer mission 
reports could be submitted to the international accountability-promoting mechanisms like 
the United Nations Human Righs Committee when states are reporting.   

Conclusions and next steps 

Over the course of this project, we have found that election observers have generally 
been asking the right questions all along.  However, observers have not been consistently 
and thoroughly linking their assessment criteria directly to states’ obligations for 
democratic elections in PIL.  Doing so will allow observers to report systematically on 
the degree to which the existing body of international obligations are being fulfilled, 
using assessment criteria that are objective, transparent, consistent, and applicable to all 
countries.  It is with these goals in mind that we have created the framework, outlined 
here, that ties international obligations to the work of the observer during the electoral 
period. 

However, work remains to be done.  Initial drafts of the tools are being tested by 
Carter Center election observation missions, a process which will continue through early 
2010 and will be reflected in the preliminary assessments and final reports of Carter 
Center missions.  Through these tests we hope not only to evaluate the tools themselves, 
but also to evaluate the framework as a means of assessing the intricacies of electoral 
processes.  One of the most difficult challenges concerns the methods used to compile 
observation data and reports into an overall assessment of the electoral process.  In this 
regards, we need to consider whether and how to weight the various constituent parts to 
arrive at an overall assessment, and also whether there are certain rights or obligations 
that are so fundamental to the electoral process that, if absent or undermined, render an 
election as failing to meet critical international standards?’52   
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Overall, we believe that the use of PIL is likely the best basis for building consensus 
on a common set of criteria for assessing democratic elections among international 
observation groups.  Observation organizations appear increasingly prepared to discuss 
the need for and parameters of these criteria, particularly when based on the existing 
commitments of states as enshrined in international law.  The process of consensus 
building will necessarily be a long one, but has begun with the incremental steps starting 
from the Declaration of Principles.  
Building consensus on observation criteria is essential to ensure the continued relevence 
of international election observation.  In the end the benefit of election observation 
groups coming together to build on their own work is that the quality of election 
observation should improve.  It will encourage collective reflection on the nature and role 
of election observation, and will strengthen the credibility and integrity of election 
observation missions.  This in turn should help election observers have a more positive 
and sustainable impact on democracy building more broadly.  This framework is 
presented as a step in that process.  
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